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STATE OF NEhI YORK

STATE TAX COMI{ISSION

In the Matter of the Petit ion
o f

, 415 East 52nd Street Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the F iscal  Year  Ending 4130/79.

ASFIDAVIT OF }TAII.ING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, L984, he served the within notice of Decision by certified
mail upon 415 East 52nd Street Corp., the petit ioner in the within proceeding,
by enclosing a true capy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

415 East 52nd Street Corp.
415 East  52nd Street
New York, NY L0022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last knowo address
of the petit ioner.

Sworn to before me this
18th day of January, 1984.

Authorized to administer oaths



STATE OF NEW YORK

STATE TN( COMI'fiSSION

In the Matter of the Petition
o f

415 East 52nd Street Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Fisca1 Year Ending 4/30/79.

AITIDAVIT OF MAIIING

State of New York ]
ss .  :

CounLy of Albany l

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, '1.984, 

he served the within notice of Decision by certified
mail upon Robert Sansel, the represbntative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Robert Samse1
Louis Sternbach & Company
6 East 43rd Street
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
18th day of January, 1984.

Authorized to adurinister oaths
pursuant
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, 1984

East 52nd Street Corp.
East 52nd Street
York, NY 10022

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to revielr an
adverse decision by the State Tax Commission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building lf9, State Canpus
Albany, New York L2227
Phone /l (518) 457-207a

Very truly yours,

STATE TAX COU}fiSSION

c c : Petit ioner' s Representative
Robert Samsel
f,ouis Sternbach & Company
6 East 43rd Street
New York, NY f0017
Taxing Bureau' s Representative



STATE OF I\IEI^/ YORK

STATE TAX COMI,IISSION

In the Hatter of the Petition

o f

415 EAST 52ND STREET CORP.

for Redeterminat ion of a Def ic iency or for
Refund of Corporation Franchise Tax under
Article 9-A of the Tax law for the Fiscal Year
Ended Apri l  30, 1979.

DECISION

Petit ioner, 475 East 52nd Street Corp. , 475 East 52nd Street, New York,

New York 10022, filed a petition for redetermination of a deficiency or for

refund of corporation franchise tax under Article 9-A of the Tax Law for the

fiscal year ended Apri l  30, 1979 (FiIe No. 34t32).

A formal hearing was held before Dennis M. Gall iher, I learing 0ff icer, at

the offices of the State Tax Conrnission, Two World Trade Center, New York, New

York, on June 13, 1983 at 2:45 P.M., with aII documents to be subnitted by

June 27' 1983. Petit ioner appeared by Louis Sternbach & Company, (Robert

Samsel, C.P.A.). The Audit Division appeared by John P. Dugan, Esq. (Anne IC.

Murphy,  Esq. ,  o f  counsel ) .

ISSI]ES

I. hlhether the Audit Division properly required the recomputation of

petit ioner's business capital f igure using average fair market value of assets

and current l iabi l i t ies on a quarterly basis, rather than on an annual basis.

II. l,lhether the Audit Division properly disallowed the inclusion of

certain mortgage notes among petit ionerts current l iabi l i t ies in conputing

average fair market value of current l iabi l i t ies.
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FII{DINGS OF FACT

1. 0n March 4, 1981, the Audit Division issued to petit ioner, 415 East

52nd Street Corp., a Notice of Deficiency assert ing addit ional tax due for the

fiscal year ended Apri l  30, 1979 in the amount of $9,202.00, plus interest. A

Statement of Audit Adjustment issued previously to petitioner on Novenber 10,

1980, provided computations and explanation with regard to the additional tax

asser ted as due,  as fo l lows:

I 'Adjusted total assets (average fair market value) 101364,672.00
Ad jus ted  cu r ren t  l i ab i l i t i es  (a . f .m .v . )  130 ,899 .00
Adjusted to ta l  capi ta l  L0r233r773.0A
Tax  a t  . 00178  18 ,215 .00
Tax per  repor t  9 ,014.00
Def ic iency 9,202.00

The adjusted f igures as indicated above are based on the quarterly
figures that were submitted.

fn accordance with Regulations Section 3-4.6 - Average Fair Market
Value, the Tax Commission, may at their discretion require the
taxpayer to compute the average fair nrarket value on a more freguent
basis other than annual to reflect a more fair and equitable value.tt.

2. Petit ioner was, unti l  i ts l iquidation and dissolution, a corporation

incorporated under the laws of New York on October 14, 1977. Petit ioner began

its principal business activity of owning and renting real property, specif ical ly

a large apartment building located at 415 East 52nd Street, New York, New York,

on May 2, 1978.

3. 0n or about November 21, 1979, petit ioner f i led i ts State of New York

Corporation Franchise Tax Report (Form CT-3) for the f iscal year ended Apri l  30,

1979. Petitioner detennined its business capital, and computed tax due thereon,

by averaging the fiscal year beginning and ending balances of total assets aud

current l iabi l i t ies (reported on Schedule E of i ts Form CT-3) as fol lows:



Total Assets
Current l iabi l i t ies
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BEGINNING
OF Yf,AR *

None
None

END OF YEAR

$10,337 ,031
209,437

AVEMGE FAIR
UARKET VAf,IIE

$5 ,  168 ,5 16
104,7"J.9

T0TAI CAPITAI: g1,06l.Zlz

4. By a letter and attached schedule dated January 14, 1981, petit ioner

supplied information, in response to an Audit Division request, reflecting the

quarterly balances of i ts assets and current l iabi l i t ies for each of the

quarterly periods ended JuIy 3L, L978, 0ctober 31, L978, January 31, 1979 asd

Apr i l  30,  7979,  as fo l lows:

(Tota l )  Assets:

QUARTER QUARTER
Er\rpED 7/31/78 El\tpEp 10/3U78

$10,392 ,314  $10 ,373 ,995

QUARTER QUARTtsR
ENpEp t/31/79 EN'DED 4/30/79

$10 ,355 ,458  $10 ,337 ,031

52,360

-0-

r04,720

-0-

$  157 ,078

$ 10 ,  150 ,000

$ 209,437

$ Lo ,  l5o ,0oo

Average total assets for the f iscal year (quarterly balances total led

and divided by four) equalled $10,346 1672. Average total current l iabi l i t ies

as computed by petit ioner (quarterly total of current l iabi l i t ies, including

mortgages in the third and fourth quarters, divided by four) equalled $5,205,899.

The Audit Division, however, did not include the mortgages in its computation

of average current l iabi l i t ies, and thus its computation equalled $130r899.

5. The above-mentioned I 'mortgages payabler' ,  as reflected by petit ioner

in each of the quarters ended January 31, 1979 and Apri l  30, 1979, consisted

of two mortgage notes, each of which was incurred by petit ioner on May 2, 1978.

These two notes were payable by petit ioner on May 1, 1981 and May 1, 1988,

respectively, or upon sale of the real property securing the notes and were

MortAages Pavable:
paid 11,/15/79

:'s Petit ioner did not commence doing business unti l  May 2, 1978.
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reflected on the balance sheet attached as Schedule L to petit ioner's Form CT-3

(at  l ine 19)  as "Mtges. ,  notes,  bonds payable in  1 yr .  or  more" .

6. At a special meeting of petit ioner's Board of Directors held on

0ctober 26, 1979, the adoption of a plan of t iquidation under Section 337 of

the fnternal Revenue Code and a contract of sale of (petitioner's) land and

building dated September 20, 7979 wete rati f ied.

7. The terms of the aforementioned plan of liquidation required petitioner,

within the twelve month period comnencing on October 26, 7979, to (inter alia)

' t . . .se11,  exchange or  otherwise d ispose of  or  reduce to  cash a l l  o f  i ts  assets,

propert ies, and rights...and pay, or make provision for the paynent of, al l

obl igations of and claims against [peti t ioner].. .",  to thereafter (within the

twelve month period) distribute its assets to its shareholders in conplete

cancellat ion or redemption of al l  outstanding stock, and to be formally dissolved

in accordance with Art icle 10 of the Business corporation Law.

8. 0n November 15, L979, petit ioner paid the two mortgage notes at issue,

and thereafter distr ibuted al l  remaining assets to i ts shareholders aod was

dissolved.

9. Petitioner objects to the computation of average capital on the basis

of quarterly totals, and also asserts that i f  such method is employed, the

mortgages should properly be included as current liabilities in the third and

fourth quarters. Petit ioner maintains i ts adoption of the plan of l iquidation

mandated payment of the mortgages within twelve months of such adoption, that

the nortgages were actually paid on Novenber 15, L979, and, thus, should

properly be included as current liabilities since they did cone due rdithin

twelve months of the third and fourth quarters of petitionerrs fiscal year

ended Apri l  30, 1979. Finally, petit ioner maintains that averaging on a
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quarterly basis without including the mortgage notes as current liabilities

causes distort ion of petit ioner's business capital which should be remedied

under  20 NYCRR 3-4.9;  3-7.4.

coNctusloNs 0F [AI1l

A. That petit ionerrs tax I iabi l i ty was based upon the measure of i ts

total business capital and investment capital (Tax Law section 210.1(a)(2); 20

NYCRR 3-4.1). Since petit ioner had no investment capital, i t  is solely the

measure of its business capital upon which the proper deteroination of tax

l iab i l i ty  rests .

B. That section 208.7 of the Tax law, in pert inent part, defines business

capi ta l  as:

".. .aI l  assets, other than subsidiary capital, investment capital and
stock issued by the taxpayer, less l iabi l i t ies not deducted fron
subsidiary or investment capital which are payable by their terms on
demand or wjthin one year from r

any date during the
year covered by the report, .  .  . t t  (emphasis added).

Regulations of the State Tax Conunission further specify that business capital

is determined by computing total average fair market value, during the period

covered by the report, of al l  the taxpayer's assets (with noted exceptions),

less certain l iabi l i t ies (see 20 NYCRR 3-4.4; 20 NYCRR 3-4.3).

C. That the dollar amounts supplied by petitioner as reflecting the fair

market value of its assets at the end of each of the four quarters at issue are

not questioned; rather, it is the propriety of detennining the average fair

market value of such assets on these quarterly totals and not on an annual

basis (as originally reported by petit ioner) which is challenged by petit ioner.

D. That 20 NYCRR g'4.6, and the exanples cited therein, describe how to

determine the average fair market value of those itens included in calculating

business capital, providing in pert inent part as fol lows:



-5-

"[A]l lowance must be made for variat ions in the amount of assets held
by the taxpayer during the period covered by the report, as well as
for variat ions in market prices. Average fair market value generally
is computed on a quarterly basis where the taxpayerts usual accounting
practice permits such computation. However, at the option of the
taxpayer, a nore frequent basis (such as a monthly, weekly or daily
average) may be used. Where the taxpayerrs usual accounting practice
does not permit a quarterly or more frequent conputation of average
fair narket value, a seniannual or annual conputation may be used
where no distort ion of average fair narket value wil l  result.  I f ,
because of variat ions in the amount or value of any class of assets,
it appears to the Tax Commission that averaging on an annual, seni-
annual or quarterly basis does not properly reflect average fair
narket value, the Tax Commission may require averaging on a more
frequent basis. .  .

Example 1: A taxpayer owns shares of common stock of X
Corporation. The fair market values, during the
period covered by i ts report, on a quarterly basis,
were as fo l lows:

1) at the end of f irst quarter, i t  owned no shares;
2) at the end of second quarter, it owned no sharesl
3) at the end of the third quarter, it owned no sharesl
4) at the end of the fourth quarter, it owned 100
shares with a fair market value of $100 a share --
$  10  ,000  .

The average fair market value during the period
covered by the report, on a quarterly basis, of the
taxpayer's holdings of X Corporationts common stock
would be $2,500,  computed as fo l lows:

End of 1st. quarter
End of 2nd quarter
End of 3rd quarter
End of 4th quarter
TotaI

Tota1 fair market value
Nunber of quarters covered

by report

E. That the Audit Division properly required

Fair market values of stock
0
0
0

$  10 ,000
$ 10  ,000

$ 1 0 , 0 0 0  _  6 4= T 
= E2,500, ,

value of  pet i t ioner 's  assets

annual basis. Averaging on

pet i t ioner 's  pr inary asset ,

to be determined on a

the average fair market

quarterly rather than an

an annual basis fails to recognize the fact that

the apartment building, was acquired by petitioner
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on May 2, 1978 and thus was owned as an asset for al l  but one (1) day of

petit ioner's f iscal year ended Apri l  30, L979. Annual basis averaging signif i-

cantly understates (by approximately fifty percent) the value of the assets

owned by petit ioner throughout i ts (f irst) ful l  f iscal year.

F. That the mortgage notes at issue nay not properly be included among

current l iabi l i t ies deductible from total assets in arriving at business

capital for the f iscal year ended Apri l  30, 1979. Such notes were neither

payable on demand nor within one year from the date incurred and, as of the

Apri l  30, 1979 close of petit ionerrs f iscal year, represented long-term debt.

Events undertaken subsequent to April 30, 7g7g, including specifically the

adoption of a plan of liquidation, the sale of the building and paynent of the

mortgage notes on November 15, 7979 and the dissolution of petit ioner, did not

serve to convert the mortgage notes into current fiabilities deductible during

the f iscal year at issue. Finally, such events did not affect business capital

during the fiscal year at issue and thus there is no reason to adjust current

l iab i l i t ies to  conect  for  d is tor t ion (see 20 NYCRR 3-4.9;  3-1.4) .

G. That the petit . ion of 415 East 52nd Street Corp. is hereby denied and

the Notice of Deficiency dated March 4, 1981 is sustained

DATED: Albany, New York

JAN 1 B 1984
STATE TAX COMMISSION

PRESIDENT


